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RYLEY CARLOCK & APPLEWHITE 
One North Central Avenue, Suite 1200 
Phoenix, Arizona 85004-44 17 
Telephone: 602/25 8-770 1 
Teleco ier: 602/257-9582 

Fredric D. Bellamy - 010767 
Attorneys for Wind P1 Mortgage Borrower 

Miche P e L. Van Quathem - 0191 85 

L.L .c. 

BEFORE THE ARIZONA CORPORATION COMMISSION 

COMMISSIONERS 

BOB STUMP, Chairman 
GARY PIERCE 
BRENDA BURNS 
BOB BURNS 
SUSAN BITTER SMITH 

IN THE MATTER OF THE APPLICATION OF 
BLACK MOUNTAIN SEWER CORPORATION, 
AN ARIZONA CORPORATION, FOR A 
DETERMINATION OF THE FAIR VALUE OF 
ITS UTILITY PLANT AND PROPERTY AND 
FOR INCREASES IN ITS RATES AND 
CHARGES FOR UTILITY SERVICE BASED 
THEREON 

Docket No. SW-02361A-08-0609 

WIND P1 MORTGAGE BORROWER, 
L.L.C.’S OBJECTION TO 
ADMISSION OF PUBLIC 
COMMENTS AS EVIDENCE AND 
MOTION TO STRIKE PUBLIC 
COMMENT REFERENCES FROM 
RECOMMENDED ORDER AND 
OPINION 

Wind P1 Mortgage Borrower L.L.C., doing business as The Boulders Resort (the 

“Resort”), by and through its undersigned attorneys, hereby objects to the admission of public 

comment testimony summaries into evidence in this matter because they are unsworn. This 

Motion is filed in response to the Administrative Law Judge’s filing of the Recommended Order 

and Opinion (“ROO”), the first notice to the Resort that the hearing officer intends to rely on the 

substance of such public comments to support the ROO. The Resort objects to the admission of 

public comments as evidence in this matter because it violates the Commission’s rules regarding 

submission of unsworn testimony, and, even if characterized in the ROO as something that 

cannot be relied upon for the Commission’s decision, the very inclusion of the detailed 

summaries demonstrates de facto reliance and prejudices a fair consideration of the evidence. 
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Pursuant to Commission rule, the Resort will file separate and additional exceptions to 

the ROO within the allotted time, but makes this Motion immediately in order to preserve its 

objections to the proposed admission into evidence of unsworn matters outside the hearing 

record. 

The Resort moves to strike the following references to the substantive content of public 

comments from the ROO prior to the Commission’s consideration of the ROO: 

page 2: lines 8-10 

0 page 2: lines 23-27 

page 4: lines 6-7 and footnote 2 

0 page 4: lines 19-24 through page 5: line 1 and footnote 3 

0 page 18: line 25 through page 20: line 11, including footnotes’ 

0 page 26: line 25 through p. 27:line 1’ 

0 page 45: lines 2-4 

0 page 46: lines 24-26 

0 page 47: lines 8-12 

The Resort’s objection and Motion are supported by the following Memorandum of Law 

in Support of Motion. 

This section summarizes the substance of public comment summaries included in the prior Commission decision 
in this docket, but is included in the Resort’s objection because, since that time, this case changed from a rate 
case in which approval of a last-minute surcharge agreement between parties was considered, to a different 
proceeding with a new party to determine whether the Commission should invoke its non-rate legal authority to 
order closure of a used and useful facility solely on the basis of public convenience. The Commission provided 
the parties a formal hearing format to establish an evidentiary record for the new decision, and there is no 
permissible reason for inclusion of unsworn evidence in the ROO. 

The Town of Carefree intervened in Phase 1, but, although it has been represented by an attorney in this matter, 
did not request admission of its public comment into evidence. As noted in the ROO, BHOA’s attorney “filed” 
a full copy in the docket on November 22,201 1, but did not request admission of the public comment into 
evidence at the subsequent hearing on May 8,2012. The Resort objects to admission of the Resolution because 
no foundation has been offered for the assertions made by the Town in the Petition. 
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MEMORANDUM OF LAW IN SUPPORT OF MOTION 

Prior to issuing the ROO in this matter on February 6, 2013, the Resort was provided 

with no notice that the Administrative Law Judge intended to rely on the substantive content of 

unsworn public comments as evidence to support a decision in this matter. In the ROO, the 

names of certain public commenters are named (see list of pages and line numbers in the Motion 

above for references), and the substance of their comments and positions are being used in the 

ROO to support the proposed decision. See, for example, pp. 18:27-19:l (pubic comment 

provides “useful insight”); see also p. 20:9-11 (“...the public comments ... made clear that 

customers ... have endured and continue to endure offensive odors...”). Some references are to 

comments docketed years ago with no foundation provided regarding the commenter or the 

basis of the opinion. The Resort objects to the admission into evidence of any of such 

comments as the public comments are (1) unsworn and (2) even though the comments are 

summarized in the ROO to justify a decision adverse to the Resort, the Resort has been provided 

no opportunity to cross examine the persons providing those comments. 

To be clear, the Resort is not objecting to the Administrative Law Judge taking judicial 

notice of the number of public comments docketed on the Commission’s docket, or even 

generally noting whether the comments are filed “in support” or “oppose” if foundation is 

provided regarding how the comments were analyzed (i.e. how multiple filings by the same 

person were eliminated from the count). However, it is another matter when certain isolated 

comments are singled out from the public comment docket, the commenters are identified by 

name, and the unsworn opinions expressed in such comments are summarized in a ROO. 

The Commission’s rules require that ‘‘[all1 testimony to be considered by the Commission 

in formal hearings shall be under oath, except matters of which judicial notice is taken or 

entered by stipulation.’’ A.A.C. R14-3- 109(F). The rules further make clear that consumers 

appearing and making public comments “shall not be deemed a party to the proceedings.” R14- 

3-105(C). Public comments do not qualify as evidence under the Commission’s rules. 
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CONCLUSION 
For the reasons stated above, the Administrative Law Judge should deny admission of 

public comment into evidence, and remove references to such public comments from the ROO 

prior to its consideration by the Commissioners. 

RESPECTFULLY REQUESTED this 1 lth day of February, 20 13. 

RYLEY CARLOCK & APPLEWHITE 

Phoenix, Arizona 85004-44 17 
Attorneys for Wind PI Mortgage Borrower L.L.C. 
mvanquathem@,rcalaw - .com 

ORIGINAL and 13 copies of the foregoing 
filed this 1 lth day of February, 20 13, with: 

Docket Control 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

COPY of the foregoing mailed this 
1 lth day of February, 2013, to: 

Lyn Farmer, Chief Administrative Law Judge 
Dwight D. Nodes, Asst. Chief ALJ 
Arizona Corporation Commission 
1200 W. Washington St. 
Phoenix, Arizona 85007 

Steve Olea, Director 
Utilities Division 
Arizona Corporation Commission 
1200 W. Washington St. 
Phoenix, Arizona 85007 

Janice Alward, Chief Counsel 
Robin Mitchell 
Legal Division 
Arizona Corporation Commission 
1200 W. Washington St. 
Phoenix, Arizona 85007 
rmitchell@,azcc.gov 
Greg Sorenson 
Algonquin Water Services 
12725 W. Indian School Road, Suite D- 101 
Avondale, Arizona 85392-9524 
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Patrick Quinn, Director 
Michelle Wood 
Residential Utility Consumer Office 
1 1  10 W. Washington St., Suite 220 
Phoenix, Arizona 85007-2958 
rnwood@,azruco.gov 

Scott S. Wakefield 
Ridenour, Hienton & Lewis, P.L.L.C. 
201 N. Central Ave., Suite 3300 
Phoenix, Arizona 85004- 1052 
Attorneys for Boulders HOA 
sswake fieldarhhklaw .corn 

Dr. Dennis E. Doelle, D.D.S. 
7223 E. Carefree Drive 
P.O. Box 2506 
Carefree, Arizona 85377-2506 

Jay L. Shapiro 
Norman D. James 
Fennemore Craig, PC 
3003 N. Central Ave., Suite 2600 
Phoenix, Arizona 850 12-29 13 
Attorneys for Black Mountain Sewer Corp. 
jshapiro@,fclaw.com 

Michael W. Wright 
Sherman & Howard, LLC 
7033 E. Greenway Parkway, Suite 250 
Scottsdale, Arizona 85254-81 10 
Attorneys for Town of Carefree 
mwrig;ht@,shermanhoward.com 

M. M. Shirtzinger 
34773 N. Indian Camp Trail 
Scottsdale, Arizona 85266-62 12 

BY L 4 . u  

- 5 -  


